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U.S. Customs Service 
(T.D. 76-71) 


Assessment of Countervailing Duties on Certain Consumer Electronic 
Products from Japan 


Notice of petition filed by American manufacturer, producer or wholesaler 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


On January 7, 1976, a “Final Countervailing Duty Determination” 
in the case of Certain Consumer Electronic Products from Japan was 
published in the Feperau Reetster, 41 FR 1298. The determination 
stated that “a final determination is hereby made, * * * no bounty 
or grant is being paid or bestowed, directly or indirectly, within the 
meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), upon the manufacturer [sic], production, or exportation of 
certain consumer electronic products from Japan.’’ The complaint 
which led to this determination was filed with the Customs Service 
on April 3, 1970. 

On January 28, 1976, notification was received by the Department 
that Zenith Radio Corporation, an American manufacturer of certain 
consumer electronic products, desires to contest the above-noted 
negative determination. 

In accordance with the provisions of section 516(d), Tariff Act of 
1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(d)), 
publication is hereby made of the fact that the necessary notice has 
been received that an American manufacturer desires to contest the 
determination that a bounty or grant is not being bestowed, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), on certain consumer electronic products from Japan. 


(CLA-2:R:CV) 


LEONARD LEHMAN, 
Acting Commissioner of Customs. 


Approved February 27, 1976, 
JAMES J. FEATHERSTONE, 
Acting Assistant Secretary of the Treasury. 


[Published in the FeprERAL ReaisterR March 10, 1976 (41 FR 10235)] 
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2 CUSTOMS 
(T.D? 76-72) 
Assessment of Countervailing Duties on Float Glass from Belgium 
Notice ef petition filed by American manufacturer, producer or wholesaler 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


On January 7, 1976, a “Final Countervailing Duty Determination” 
in the case of Float Glass from Belgium was published in the FepERAL 
Register, 41 FR 1299-1300. The determination stated that “it is 
hereby determined that no bounty or grant is being paid or bestowed 
directly or indirectly, within the meaning of section 303, of the Act, 
upon the manufacture, production or exportation of float glass from 
Belgium.” The complaint which led to this determination was filed 
with the Customs Service on May 31, 1974. 

On January 28, 1976, notification was received by the Department 
that ASG Industries, Inc., PPG Industries, Inc., Libbey-Owens-Ford 
Company, and C E Glass, all American manufacturers of float glass, 
desire to contest the above-noted negative determination before the 
United States Customs Court. 

In accordance with the provisions of section 516(d), Tariff Act of 
1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(d)), 
publication is hereby made of the fact that the necessary notice has 
been received that an American manufacturer desires to contest the 
determination that a bounty or grant is not being bestowed, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), on float glass from Belgium. 


(CLA-2-R:CV) 


Lronarp LEHMAN, 
Acting Commissioner of Customs. 


Approved March 1, 1976, 
Davip R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the Feprrat Reaister March 10, 1976 (41 FR 10235) 


CUSTOMS 3 
(T.D. 76-73) 


Assessment of Countervailing Duties on Float Glass from the United 
Kingdom 


Notice of petition filed by American manufacturer, producer or wholesaler 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


On December 22, 1975, a ‘Final Countervailing Duty Determina- 
tion” in the case of Float Glass from the United Kingdom was published 
in the FepErRaL Reeaister, 40 FR 59227. The determination stated 
that ‘‘a final determination is hereby made, that * * * no bounty or 
grant is being paid or bestowed, directly or indirectly, within the 
meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), upon the manufacture, production or exportation of float glass 
from the United Kingdom.” The complaint which led to this deter- 
mination was filed with the Customs Service on May 31, 1974. 

On January 21, 1976, notification was received by the Department 
that ASG Industries, Inc., PPG Industries, Inc., Libbey-Owens-Ford 
Company, and C E Glass, all American manufacturers of float glass, 
desire to contest the above-noted negative determination before the 
United States Customs Court. 

In accordance with the provisions of section 516(d), Tariff Act of 
1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(d)), 
publication is hereby made of the fact that the necessary notice has 
been received that an American manufacturer desires to contest the 
determination that a bounty or grant is not being bestowed, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), on float glass from the United Kingdom. 


(CLA-2:R:CV) 


LEONARD LEHMAN, 
Acting Commissioner of Customs. 


Approved March 1, 1976, 
Davip R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the FrprRAL Reaister March 10, 1976 (41 FR 10235)] 











CUSTOMS 
(T.D. 76-74) 
Assessment of Countervailing Duties on Float Glass from West Germany 
Notice of petition filed by American manufacturer, producer, or wholesaler 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 


Washington, D.C. 


On January 7, 1976, a “Final Countervailing Duty Determination” 
in the case of Float Glass from West Germany was published in the 
FreperaL Reaister, 41 FR 1300. The determination stated that 
“it is hereby determined that no bounty or grant is being paid or 
bestowed, directly or indirectly, within the meaning of section 303, 
Tariff Act of 1930, as amended (19 U.S.C. 1303), upon the manu- 
facture, production or exportation of float glass from West Germany.” 
The complaint which led to this determination was filed with the 
Customs Service on May 31, 1974. 

On January 28, 1976, notification was received by the Department 
that ASG Industries, Inc., PPG Industries, Inc., Libbey-Owens- 
Ford Company, and C E Glass, all American manufacturers of float 
glass, desire to contest the above-noted negative determination before 
the United States Customs Court. 

In accordance with the provisions of section 516(d), Tariff Act of 
1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(d)), pub- 
lication is hereby made of the fact that the necessary notice has been 
received that an American manufacturer desires to contest the 
determination that a bounty or grant is not being bestowed, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), on float glass from West Germany. 

(CLA-2:R:CV) 
Lronarp LEHMAN, 
Acting Commissioner of Customs. 


Approved March 1, 1976, 
Davin R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the FeprerAL Rueister March 10, 1976 (41 FR 10236)] 


CUSTOMS 5 

(T.D. 76-75) 
Assessment of Cowntervailing Duties on Ferrochrome from South Africa 
Notice of Petition filed by American manufacturer, producer, or wholesaler 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


On January 7, 1976, a “Final Countervailing Duty Determination” 
in the case of Ferrochrome from South Africa was published in the 
FrepERAL Reaisrer, 41 FR 1298. The determination stated that “it 
is hereby determined that no bounties or grants are being paid or 
bestowed, directly or indirectly, within the meaning of section 303 of 
the Act, upon the manufacture, production or exportation of ferro- 
chrome from South Africa.’”’ The complaint which led to this deter- 
mination was filed with the Customs Service on April 19, 1974. 

On January 30, 1976, notification was received by the Department 
that Airco, Inc., an American manufacturer of ferrochrome, desires to 
contest the above-noted negative determination before the United 
States Customs Court. 

In accordance with the provisions of section 516(d), Tariff Act of 
1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516(d)), 
publication is hereby made of the fact that the necessary notice has 
been received that an American manufacturer desires to contest the 
determination that a bounty or grant is not being bestowed, within 
the meaning of section 303, Tariff Act of 1930, as amended (19 U.S.C. 
1303), on ferrochrome from South Africa. 


(CLA-2:R:CV) 


Lronarp LEHMAN, 
Acting Commissioner of Customs. 


Approved March 1, 1976, 
Davin R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the Fepprat Reaister March 10, 1976 (41 FR 10235)] 











CUSTOMS 
(T.D. 76-76) 
Manmade Fiber Textiles—Restriction on Entry 


Restriction on entry of manmade fiber textiles manufactured or produced in 
Mexico 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMs, 
Washington, D.C., March 4, 1976. 


There is published below the directive of February 17, 1976, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, amending the levels of 
restraint established in the directive of June 2, 1975 (T.D. 75-154), 
for manmade fiber textiles in certain categories manufactured or 
produced in Mexico. 

This directive was published in the FrprERaL Reeister on February 
20, 1976 (41 FR 7805), by the Committee. 

(QUO-2-1) 


JAMES D. CoLEMAN, 
Acting Director, 
Duty Assessment Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


February 17, 1976. 


ComMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CommissionER: 


On June 2, 1975 the Chairman, Committee for the Implementation 
of Textile Agreements, directed you to prohibit entry during the 
twelve-month period beginning May 1, 1975 and extending through 
April 30, 1976 of cotton, and man-made fiber textile products in certain 
specified categories, produced or manufactured in Mexico in excess of 
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designated levels of restraint. The Chairman further advised you that 
the levels of restraint are subject to adjustment.' 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to para- 
graph 6 of the Bilateral Cotton, Wool and Man-Made Fiber Textile 
Agreement of May 12, 1975, between the Governments of the United 
States and Mexico, and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, you are directed to amend, effective 
on February 18, 1976, the levels of restraint established for Categories 
219, 225, 235, and 238 to the following amounts: 


Amended Twelve- 
Month Level of 


Category Restraint 2 

219 651,092 dozen 
225 1,905,952 dozen 
235 339,942 dozen 
238 993,297 dozen 


The actions taken with respect to the Government of Mexico and 
with respect to imports of man-made fiber textile products from Mexico 
have been determined by the Committee for the Implementation of 
Textile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner of Customs, 
being necessary to the implementation of such actions, fall within the 
foreign affairs exception to the rule-making provisions of 5 U.S.C. 553. 
This letter will be published in the Feprrat ReaisteEr. 


Sincerely, 


Aan PoLANsKY 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 
U.S. Department of Commerce 


1 The term “‘adjustment”’ refers to those provisions of the Bilateral Cotton, Wool, and Man-Made Fiber 
Textile Agreement of May 12, 1975 between the Governments of the United States and Mexico which pro- 
vide, in part, that: (1) within the aggregate and applicable group limits, specific levels of restraint may be 
exceeded by specified percentages; (2) these levels may be increased for carryover and carryforward up to 
11 percent of the applicable category limit: (3) consulation levels may be increased within the aggregate and 
applicable group limits upon agreement between the two governments; and (4) administrative arrangements 
or adjustments may be made to resolve minor problems arising in the implementation of the agreement. 

2 The levels of restraint have not been adjusted to reflect any entries made after April 30, 1975. 
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CUSTOMS 9 
(T.D. 76-77) 
Ports of Entry—Customs Regulations Amended 


Section 1.2(c), Customs Regulations, amended to extend the port limits of 
Dayton, Ohio 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., March 3, 1976. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—UnItTEp States Customs SERVICE 
PART 1 — GENERAL PROVISIONS 


On October 14, 1975, a notice of a proposal to extend the port 
limits of Dayton, Ohio, in the Cleveland, Ohio, Customs district 
(Region IX) was published in the FepERAL Register (40 FR 48139). 
No comments were received regarding this proposal. et 

Accordingly, by virtue of the authority vested in the President by 
section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), and delegated to the Secretary of the Treasury by Execu- 
tive Order No. 10289, September 17, 1951 (3 CFR Ch. ID), and pur- 
suant to authority provided by Treasury Department Order No. 
190, Rev. 10 (40 FR 2216), the port limits of Dayton, Ohio, in the 
Cleveland, Ohio, Customs district (Region IX), are extended to 
include the territory within the township limits of the adjacent 
townships of Butler, Harrison, Wayne, and Mad River, Ohio, as well 
as the territory within the city limits of Dayton, Ohio, all in Mont- 
gomery County, Ohio. 

To reflect this change, the table in section 1.2(c) of the Customs 
Regulations (19 CFR 1.2(c)) is amended by adding “‘(including the 
territory described in T.D. 76-77).” after ‘Dayton, Ohio” in the 
column headed “Ports of entry’ in the Cleveland, Ohio, Customs 
district (Region IX). 

(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended (19 U.S.C. 1, 2)) 


Effective date. This amendment shall become effective 30 days from 
the date of publication in the Feprerat Reeister. (095672) 


(ADM-9-03) 


Davip R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the Feprerat Reeister March 10, 1976 (41 FR 10212)] 














CUSTOMS 
(T.D. 76-78) 


Special Permits for Immediate Delivery Prior to Entry—Customs 
Regulations Amended 


Section 142.7(b) of the Customs Regulations, pertaining to the suspension of 
an importer’s immediate delivery privileges for failure to pay Customs bills 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuarpter I—Unirep States Customs. SERVICE 
PART 142 — SPECIAL PERMITS FOR IMMEDIATE DELIVERY PRIOR TO ENTRY 


On October 9, 1974, a notice of proposed rulemaking was published 
in the Feperat Register (39 FR 36347), which proposed to amend 
section 142.7(b) of the Customs Regulations (19 CFR 142.7(b)) to 
set forth in greater detail the procedure by which an importer’s 
immediate delivery privileges may be suspended in the various 
Customs regions when the importer is delinquent in paying his Customs 
bills. The notice proposed to amend section 142.7(b) to provide that if 
the Customs bills on which an importer is delinquent are not paid 
within five working days after the date the importer is notified of the 
suspension of his immediate delivery privileges in a particular region, 
those privileges shall also be suspended in every other Customs region. 

Section 142.7(b) presently provides that the immediate delivery 
privileges of an importer substantially or habitually delinquent in 
the payment of his Customs bills may be suspended, either for a 
specified period of time or until the Customs bills on which he is 
delinquent are paid. 

Interested persons were given 30 days from the date of publication 
of the notice to submit relevant data, views, or arguments regarding 
the proposal. After consideration of all comments received, the 
following changes were made in the proposed amendment: 

The five working days time period used in the proposed section 
142.7(b)(1), (2), and (3) is changed to ten days so that the importer 
will have a more reasonable period of time after the date of the notice 
of suspension sent to him by Customs to pay Customs bills on which 
he is delinquent. 
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The words ‘‘or other parties acting as agents for the importer’ 
in the proposed section 142.7(b)(4) are deleted because section 
142.7(b)(4) applies only to brokers and the quoted words are 
unnecessary. 

Accordingly, section 142.7(b) of the Customs Regulations (19 
CFR 142.7(b)), modified to include these changes, is adopted as 
set forth below. 

Effective date. This amendment shall become effective 30 days 
after publication in the FepERAL ReEeiIsTER. (095481) 

(ADM-9-03) 
Lronarp LEHMAN, 
Acting Commissioner of Customs, 


Approved March 4, 1976, 
Davin R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the FepERAL Reaister March 12, 1976 (41 FR 10602)] 





PART 142 — SPECIAL PERMITS FOR IMMEDIATE DELIVERY PRIOR TO ENTRY 


Paragraph (b) of section 142.7 is amended to read as follows: 


§ 142.7 Suspension of immediate delivery privileges. 
* * ok oe ok * * 


(b) For failure to pay Customs bills. Immediate delivery priv- 
ileges may be suspended for an importer who is substantially or 
habitually delinquent on Customs bills issued him, in accordance 
with the following procedures: 

(1) The importer shall be advised in writing by the Customs 
region in which he is substantially or habitually delinquent on 
Customs bills issued him that his immediate delivery privileges 
have been suspended in that region. The notice of suspension 
will state the reason for such action and will further advise the 
importer that, if payment of all Customs bills on which he is 
delinquent is not made within 10 working days from the date of 
notice of suspension, the importer’s immediate delivery privileges 
shall also be suspended in every other Customs region. 

(2) If the importer pays all of the Customs bills on which 
he is delinquent within 10 working days after the date of the 
notice of suspension, the suspension shall be lifted and the im- 
porter’s immediate delivery privileges reinstated. 
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(3) If the importer has not paid all of the Customs bills on 
which he is delinquent within 10 working days after the date of 
the notice of suspension, the importer’s immediate delivery priv- 
ileges shall also be suspended in every other Customs region. 
This suspension shall remain in effect in all ports of entry until 
notification is received from the Commissioner of Customs or his 
designee that the importer’s immediate delivery privileges have 
been reinstated. 

(4) Brokers shall not be permitted to circumvent the suspen- 
sion in effect in one Customs region by applying in that or any 
other region for immediate delivery of the suspended importer’s 
merchandise in their name and under their bond. 


(R.S. 251, as amended, secs. 448, 484, 624, 46 Stat. 714, as amended, 722, as 
amended, 759 (19 U.S.C. 66, 1448, 1484, 1624)) 


(T.D. 76-79) 
Customs Districts—Customs Regulations Amended 


Section 1.2(c), Customs Regulations, amended to realign the Housten and 
Laredo, Texas, Customs districts 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., March 4, 1976. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Unirep Statrres Customs SERVICE 
PART 1—GENERAL PROVISIONS 


On November 17, 1975, a notice of a proposal to realign the bound- 
aries of the Houston and Laredo, Texas, Customs districts (Region 
VI) was published in the Freprrat Register (40 FR 53261). The 
realignment would place the part of Lubbock, Texas, now in the 
Laredo, Texas, Customs district, in the Houston, Texas, Customs 
district. The port of Lubbock, Texas, and the port of Amarillo, Texas, 
which is in the Houston, Texas, Customs district, are both located in 
northern Texas and both handle similar types of Customs transactions. 
It is highly desirable for administrative purposes that both ports 
be located in the same Customs district. No comments were received 
from the public in response to the proposal. 
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Accordingly, by virtue of the authority vested in the President 
by section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (3 CFR Ch. ID), 
and pursuant to authority provided by Treasury Department Order 
No. 190, Rev. 10 (40 FR 2216), the list of Customs regions and 
districts set forth in section 1.2(c) of the Customs Regulations (19 
CFR 1.2(c)), is amended in the following manner: 

In the column headed “Area” opposite ‘Houston, Tex.” in Region 
VI, the description of the area contained in the Houston district is 
deleted and replaced with the following description: 


That part of the State of Texas lying north of 33° north latitude 
and that part of the State of Texas lying east of 97° west longitude, 
except the territory embraced in the Port Arthur and Galveston 
districts. Also, the counties of Dallas and Tarrant and the State of 
Oklahoma. 


In the column headed ‘Ports of entry,’ the listing for Lubbock, 
Texas, is deleted from the list of ports opposite the Laredo, Texas, 
Customs district, and added to the list of ports opposite the Houston, 
Texas, Customs district. 

(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended (19 U.S.C. 1, 2)) 

Effective date. This amendment shall become effective 30 days from 
the date of publication in the Feprran Register. (095749) 

(ADM-9-03) 
Davip R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the Feprrat Reaister March 12, 1976 (41 FR 10602)] 
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(T.D. 76-80) 
Countervailing Duties—Castor Oil Products from Brazil 


Notice of countervailing duties to be imposed under section 303, Tariff Act of 
1930, as amended, by reason of the payment or bestowal of a bounty or grant 
upon the manufacture, production or exportation of castor oil products from 
Brazil 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapterR [—Unirep States Customs SERVICE 
PART 159-LIQUIDATION OF DUTIES 


On September 11, 1975, a “Notice of Preliminary Countervailing 
Duty Determination” was published in the FreprraL, RecistER 
(40 FR 42222). The notice stated that it tentatively had been deter- 
mined that benefits have been received by the Brazilian manufacturers/ 
exporters of hydrogenated castor oil and 12 hydroxystearic acid which 
may constitute bounties or grants within the meaning of section 303 
of the Tariff Act of 1930, as amended (19 U.S.C. 1303) (referred to in 
this notice as “‘the Act’’). 

The notice stated that the programs under which these benefits 
were conferred included the granting to manufacturers/exporters of 
tax credits upon export, income tax reductions, and preferential 
financing. Programs tentatively determined not to be bounties or 
grants within the meaning of the Act included the exemption from 
certain indirect taxes upon exportation of the castor oil products 
under consideration and the governmental control of prices for castor 
oil exports. The notice also stated that the programs tentatively found 
not to be applicable to the manufacturers/exporters of the castor oil 
products under consideration from Brazil included the exemption for 
certain imports from certain indirect taxes and import taxes, an 
income tax deduction for overseas promotion expenses, and a trading 
company tax exemption. The notice provided interested parties 30 
days from the date of publication to submit relevant data, views, or 
arguments, in writing, with respect to the preliminary determination. 
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After consideration of all information received, it is determined 
that exports of hydrogenated castor oil and 12 hydroxystearic acid 
from Brazil are subject to bounties or grants within the meaning of 
section 303 of the Act. All conclusions reached in the preliminary 
determination remain unchanged and are adopted in this final 
determination. 

In accordance with section 303 of the Act, the net amount of the 
bounty or grant has been estimated and declared to be 11.3 percent 
of the f.o.b. or ex-works price to the United States of hydrogenated 
castor oil and 12 hydroxystearic acid from Brazil. 

Effective on or after the date of publication of this notice in the 
FrepERAL ReEgistER and until further notice, upon the entry for 
eonsumption or withdrawal from warehouse for consumption of such 
dutiable castor oil products imported directly or indirectly from 
Brazil, which benefit from these bounties or grants, there shall be 
collected, in addition to any other duties estimated or determined to 
be due, countervailing duties in the amount ascertained in accordance 
with the above declaration. To the extent that it has been or can be 
established to the satisfaction of the Commissioner of Customs that 
imports of hydrogenated castor oil and 12 hydroxystearic acid from 
Brazil manufactured by a particular firm are subject to a bounty or 
grant smaller than the amount which otherwise would be applicable 
under the above declaration, the smaller amount so established shall 
be assessed and collected on imports of such hydrogenated castor oil 
and 12 hydroxystearic acid. 

To be eligible to establish that a particular firm receives a bounty 
or grant smaller than that estimated in the above declaration, such 
firm or any importer of hydrogenated castor oil or 12 hydroxystearic 
acid produced by such firm must request, within 30 days from publi- 
cation of this notice in the Fepnrat Ruatstsr, that liquidation of all 
entries for consumption or withdrawal from warehouse for consump- 
tion of such dutiable castor oil products from Brazil be suspended 
pending declarations of the net amounts of the bounties or grants 
paid. Only pursuant to such a request will liquidation be suspended. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be, credited or bestowed, directly or indirectly, upon the 
manufacture, production, or exportation of hydrogenated castor oil 
or 12 hydroxystearic acid manufactured in Brazil. 

The table in section 159.47 (f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for Brazil the 
words “Certain Castor Oil Products,” in the column headed ‘‘Com- 
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modity,” the number of this Treasury decision in the column headed 
“Treasury Decision,” and the words ‘“‘Bounty Declared-Rate” in the 
column headed ‘‘Action.”’ 


(R.S. 251, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2050; 19 
U.S.C. 66, 1303, as amended, 1624). 


(APP-4-05) 


| VeRNON D. AcREE, 

| Commissioner of Customs. 
Approved March 9, 1976, 

JamMEs B. CLawson, 

| Deputy Assistant Secretary of the Treasury. 


[Published in the Feprerat Reaister March 16, 1976 (41 FR 11018)] 


(T.D. 76-81) 
Explanation of Manifest Discrepancy—Customs Regulations Amended 


Sections 4.12 and 6.7(h) of the Customs Regulations relating to correction of 
inward foreign manifest, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 


Washington, D.C. 
TITLE 19—CUSTOMS DUTIES 
Cuaprer I—UnitTep States Customs SERVICE 
PART 4 — VESSELS IN FOREIGN AND DOMESTIC TRADES 
PART 6 — AIR COMMERCE REGULATIONS 


On January 29, 1974, a notice of proposed rulemaking to amend 
section 4.12 of the Customs Regulations (19 CFR 4.12) relating to 
correction of manifest discrepancies was published in the Freprrau 
ReeisTErR (39 FR 3682). Interested parties were given 30 days from 
the date of publication of the notice to submit their comments with 
respect to the proposed amendments. 

After consideration of all comments received, the following changes 
are being made with respect to the amendments originally proposed: 

1. The title of section 4.12, “Correction of Manifest,” is changed to 
“Explanation of Manifest Discrepancy” to avoid the implication 
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that the filing of Customs Form 5931, Discrepancy Report and 
Declaration, corrects the manifest and cancels any liability arising 
under 19 U.S.C. 1584. 

2. Section 4.12(a)(4) is amended to provide that district directors 
many now use Customs Form 5931 to advise carriers of discrepancies 
in inward foreign manifests. 

3. In order not to penalize those carriers who have received from 
Customs officials a notice of a discrepancy found in an inward foreign 
manifest, the period of time in which the carrier must correct the 
manifest is 30 days from the date of the notice or 60 days after the 
entry of the vessel, whichever is later. 

4. Although the notice of proposed rulemaking noted that the 
proposed amendments would also be applicable to aircraft (by virue 
of the incorporation of the requirements of section 4.12 by reference 
in section 6.7(h)), it has been determined after further consideration, 
that an extension of the amended provisions of section 4.12 to aircraft 
is neither necessary nor desirable. Accordingly, section 6.7(h) is 
amended to delete the reference to the requirements of section 4.12 
and to set forth, with respect to the correction of aircraft manifests, 
the time limitations and notice requirements previously contained in 
section 4.12. 

Accordingly, sections 4.12 and 6.7 of the Customs Regulations (19 
CFR 4.12, 6.7) are amended as set forth below: 


PART 4 — VESSELS IN FOREIGN AND DOMESTIC TRADES 


The heading and paragraphs (a)(2), (3), and (4) of section 4.12 are 
amended to read as follows: 


§4.12 Explanation of manifest discrepancy. 


ae. = 

(2) Shortages shall be reported to the district director by 
the master or agent of the vessel by endorsement on the importer’s 
claim for shortage on Customs Form 5931 as provided for in section 
158.3 of this chapter or within 60 days after the date of entry of 
the vessel, whichever is later. Satisfactory evidence to support 
the claim of nonimportation * or of proper disposition, or other 
corrective action (see section 4.34) shall be obtained by the master 
or agent and shall be retained in the carrier’s file for one year. 

(3) Overages shall be reported to the district director within 
60 days after the date of entry of the vessel by completion of a 
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post entry ™ or suitable explanation of corrective action (see 
section 4.34) on the Customs Form 5931. 

(4) The district director shall immediately advise the master 
or agent of those discrepancies which are not reported by the 
master or agent. Notification may be in any appropriate manner, 
including the furnishing of a copy of Customs Form 5931 to the 
master or agent. The master or agent shall satisfactorily resolve 
the matter within 30 days after the date of such notification or 
within 60 days after entry of the vessel, whichever is later. 


(R.S. 251, as amended, secs. 440, 584, 624, 46 Stat. 712, as amended, 748 as 
amended, 759 (19 U.S.C. 66, 1440, 1584, 1624)) 


PART 6 — AIR COMMERCE REGULATIONS 


Paragraph (h) of section 6.7 is amended to read as follows: 


§6.7 Documents for entry. 
* ok * * * * 1 


(h)(1) Aircraft commanders or agents shall notify the district 
director of shortages (merchandise and unaccompanied baggage 
manifested, but not found) or overages (merchandise and unaccom- 
panied baggage found, but not manifested) of merchandise and 
unaccompanied baggage. 

(2) Shortages shall be reported to the district director in the 
following manner: 

(i) By submission, within 30 days after the date of entry of 
the aircraft, of a separate copy of the cargo manifest form marked or 
stamped ‘‘Shortage Declaration,” provided the copy lists the mer- 
chandise involved, states the reasons for the discrepancy, and bears 
a signed declaration of the aircraft commander or an authorized 
agent reading, “‘I declare to the best of my knowledge and belief that 
the discrepancy described herein occurred for the reasons stated. I 
also certify that evidence to support the explanation of the discrepancy 
will be retained in the carrier’s files for a period of at least one year 
and will be made available to Customs on demand;” 

(ii) By endorsement on the importer’s claim for shortage 
on Customs Form 5931, as provided for in section 158.3 of this 
chapter; or 

(iii) By submission of Customs Form 5931 within 30 days 
after the date of entry of the aircraft, 
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Whichever of the three alternatives is followed, satisfactory evidence 
to support the explanation of the shortage shall be retained in the 
carrier’s files for one year. 

(3) Overages shall be reported to the district director within 
30 days after the date of entry of the aircraft by completion of a 
post entry (section 440, Tariff Act of 1930, as amended) on a 
separate copy of the cargo manifest form marked or stamped ‘Post 
Entry,” provided the copy lists the merchandise involved, states 
the reasons for the discrepancy, and bears the signed declaration 
described in paragraph (h)(2)(i) of this section, or by submission 
of Customs Form 5931. 

(4) The district director shall immediately advise the aircraft 
commander or agent of those discrepancies which are noi reported 
by the aircraft commander or agent. Notification may be in any 
appropriate manner, including the furnishing of a copy of Customs 
Form 5931 to the aircraft commander or agent. The aircraft com- 
mander or agent shall satisfactorily resolve the matter within 30 
days after the date of such notification. 

(5) Unless the required notification and explanation are made 
timely and the district director is satisfied that the discrepancies 
resulted from clerical error or other mistake and that there has 
been no loss of revenue (and in the case of a discrepancy not initially 
reported by the aircraft commander or agent that there was a 
valid reason for the failure to so report), applicable penalties under 
section 584, Tariff Act of 1930, as amended, shall be assessed (see 
section 162.31 of this chapter). For the purpose of this section, the 
term “‘clerical error or other mistake” is defined as a non-negligent, 
inadvertent, or typographical mistake in the preparation, assembly, 
or submission of manifests. However, repeated similar manifest 
discrepancies by the same parties may be deemed the result of 
negligence and not clerical error or other mistake. For the purpose 
of assessing such penalties, the value of the merchandise shall be 
determined as prescribed in section 162.43 of this chapter. The fact 
that the aircraft commander or owner had no knowledge of a 
discrepancy shall not relieve him from the penalty. 

(6) A correction in the manifest shall not be required in the 
case of bulk merchandise if the district director is satisfied that 
the difference between the manifested quantity and the quantity 
unladen, whether the difference constitutes an overage or a shortage, 
is an ordinary and usual difference properly attributable to absorp- 
tion of moisture, temperature, faulty weighing at the airport, or 
other similar reason. A correction in the manifest shall not be 
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required because of discrepancies between marks or numbers on 
packages of merchandise and the marks or numbers for the same 
packages as shown on the manifest of the importing aircraft when 
the quantity and description of the merchandise in such packages 
are correctly given. 


(R.S. 251, as amended, secs. 624, 644, 46 Stat. 759, 761, as amended, sec. 1109, 
79 Stat. 799 (19 U.S.C. 66, 1624, 1644, 49 U.S.C. 1509)) 


Effective date. This amendment shall become effective 30 days after 
publication in the FepERAL REGISTER. 
(ADM-9-03) 
Vernon D. AcreEz, 
Commissioner of Customs. 


Approved March 4, 1976, 


Davin R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the FepreraL ReeisteR March 15, 1976 (41 FR 10884)] 


ERRATA 


In Customs Bulletin, Vol. 10, No. 4, dated January 28, 1976, on 
page 12 for the entry “Pinto Trucking Service, Inc.’’, the last line 
should read D 1/22/76. T.D. 76-22. 


* * * 


In Customs Bulletin, Vol. 10, No. 2, dated January 14, 1976, on page 
23, paragraph 3, line 2, change to “. . . in the above declaration, such 
firm or any importer of handbags produced by such firm must request, 
within ninety days from publication. . .”. T.D. 76-3. 


[Published in the FepERAL Recister March 2, 1976 (41 FR 8950)] 
* * * 
In Customs Bulletin, Vol. 10, No. 7, dated February 18, 1976, on 
page 7 the last line of the body should read, “The foregoing principal 


has not been designated as a carrier of bonded merchandise.” T.D. 
76-36. 
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(C.D. 4638) 
Nevco Furniture Corp. v. Unitep States 
Furniture 


Merchandise invoiced as valets with seats and valet stands was 
classified under item 727.30 of the tariff schedules as chairs, and 
assessed with duty at the rate of 15 per centum ad valorem. Plaintiff 
contended the imported articles were not chairs, but valets designed 
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and used for the specific purpose of holding clothes and articles and, 
therefore, properly classifiable as furniture of wood, other than 
chairs under item 727.35 of the schedules, dutiable at the rate of 
9 per centum ad valorem. OvERRULED. Plaintiff failed to discharge 
its dual burden of proof that the merchandise was improperly 
classified as chairs and that it should have been classified as other 
than chairs. 


Cuair DEFINED FoR Tarirr PURPOSES 


: The evidence of record and the applicable law support the classi- 
fication of the merchandise as chairs. The features which distinguish 
a chair from other seats is that it is for one person, has a back, a seat 
raised above the ground, and is used for sitting. See Decorative 
Imports v. United States, 43 Cust. Ct. 31, C.D. 2099 (1959). The 
testimony and exhibits in the present case establish that the im- 
portations were designed to support a person in a sitting position 
and that they were so used. ‘‘* * * the noun ‘chair’ covers a broad 
gamut of varieties. The fact that the chair * * * is designed and 
primarily used for a specific purpose does not relieve it of its domi- 
nant characteristics so as to remove it from the encompassing 
category to which it belongs or its common acceptation as a chair. 
Chairs are frequently named for the purpose for which they are 
designed. Whatever ‘the designative or descriptive nomenclature 
applied as indicative of primary purpose and use, the appellation 
‘chair’ still obtains.” Morris Friedman v. United States, 50 CCPA 53, 
55, C.A.D. 819 (1963). The addition of the hanger, pants bar, tray 
attachment and, in some cases, a storage space under the seat, did 
not change the essential form or character of the merchandise at 
bar as that of a ‘‘chair.”’ See also Continental Forwarding, Inc. v- 
United States, 45 Cust. Ct. 312, Abs. 64682 (1960). 


ComPETING TARIFF PROVISIONS 


In customs cases the proper classification of imported merchandise 
depends upon the competing tariff provisions. In the case at bar, 
plaintiff failed to prove that the imported merchandise was “other 
than chairs.” 


LEGISLATIVE RATIFICATION OF JUDICIAL INTERPRETATION 


Although the authoritative cases defining “chair” for tariff purposes 
were decided under the Tariff Act of 1930, the language of paragraph 
412 of that act is practically identical to that of items 727.30 and 
727.35 of the present tariff schedules, and nothing has been shown 
indicating a change of legislative attitude. Under the doctrine of 
legislative ratification of the judicial interpretation of a statute re- 
enacted without material change, the decisional law [of the Dec- 
orative Imports, Continental Forwarding and Morris Friedman 
cases] prior to statutory reenactment [of the Tariff Schedules of the 
United States] continues to be applicable and authoritative. 
United States v. D. H. Grant & Co., Inc., 47 CCPA 20, 27, C.A.D. 
723 (1959). See also Girouard v. United States 328 U.S. 61, 70, 
66 S.Ct. 826 (1946) (dissenting opinion of Mr. Chief Justice Stone). 
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Court Nes. 70/45322, etc. 
Port of New York 
[Judgment for defendant.] 
(Decided February 23, 1976) 


Siegel, Mandell & Davidson (Brian S. Goldstein of counsel) for the plaintiff. 
Rex E. Lee, Assistant Attorney General (Steven P. Florsheim, trial attorney), 
for the defendant. ; 


Re, Judge: The question presented in this case pertains to the 
proper classification, for customs duty purposes, of five models of 
merchandise described on the invoices as valets with seats and valet 
stands. The merchandise was classified under item 727.30 of the 
Tariff Schedules of the United States as: 


“Furniture, and parts thereof, not specially provided for: 


* * * * * * * 
Of wood: 
a * * * * * * 
Other: 
Chairs” 


It was, consequently, assessed with duty at the rate of 15 per centum 
ad valorem. 

Plaintiff contests that classification, and claims that the imported 
articles are not chairs, but valets, designed and used for the specific 
purpose of holding clothing and articles, and, therefore, are properly 
classifiable under item 727.35 of the tariff schedules as: 


“Furniture, and parts thereof, not specially provided for: 


* * * * * * * 

Of wood: 

* * * * * * * 
Other: 

* * * * * a ok 


Furniture other than chairs’ 


Hence, plaintiff contends that the lawful rate is only 9 per centum 
ad valorem. 

Defendant denies the validity of plaintiff’s claim and asserts that 
the merchandise has been properly classified. It not merely relies 
upon the presumption of correctness that attaches to the classification 
of the Customs officials, but has also introduced evidence in support 
of the classification. Defendant contends that plaintiff has failed to 


SSR he SS SA St NR 


2 A SII ST ARES ERR 


CUSTOMS COURT 35 


bear its burden of proof, and, as stated in its brief, that the evidence 
of record and the applicable law, support the classification of the 
merchandise as “‘chairs” under item 727.30 of the tariff schedules. 

Samples of the controverted merchandise (plaintiff’s collective 
exhibit 1) consist of articles having four legs, a seat, a back, and a 
removable combination pants bar, utility tray, and coat hanger. 
Item 652 (exhibit 1D) is of wood with a cane seat; items 669 (exhibit 
1C) and 666 (exhibit 1A) have cane backs and cushioned seats; and 
item 657 (exhibit 1B) has a nonremovable hanger and a storage 
compartment under the seat. 

In addition to plaintiff’s illustrative samples, the record consists 
of two exhibits submitted by plaintiff and two by defendant, as well 
as the testimony of five witnesses, two for plaintiff and three for de- 
fendant. Defendant’s exhibits consist of advertisements of valet chairs 
by Nevco (defendant’s collective exhibit A) and Pearl-Wick (de- 
fendant’s collective exhibit B)—which describe the articles as chairs 
by day, valets by night. This literature, distributed by plaintiff to 
the trade, not only refers to the articles as ‘‘chairs,’”’ but also describes 
them as “attractive” and “comfortable” chairs. It indicates that 
the merchandise is represented as having an easily removable com- 
bination tray, pants bar, and coat hanger attachments, which, when 
removed, cause the merchandise to appear indistinguishable from an 
ordinary chair. Specifically, this promotional material states clearly 
that the merchandise ‘converts to a chair by simply removing tray 
and hanger assembly’’; ‘‘tray and hanger are easily detached to con- 
vert into an attractive chair by day”; and “‘top of hanger, tray and 
pants bar are easily detached to give you a comfortable chair by day.” 

The testimony and an examination of the articles leave no doubt 
that they were designed to support a perscn in a sitting position and 
are, in fact, so used. 

Both of plaintiff’s witnesses testified that the primary or predom- 
inant function of the merchandise was to hang and store clothing and 
other objects. Plaintiff’s first witness, Mr. Nevai, the past president 
and founder of plaintiff corporation, testified that for about 15 years 
his company has imported and marketed the valet chairs as items 
which could “carry, for night, the clothing, neatly.” Plaintiff’s second 
witness, Mr. Mullin, agreed with Mr. Nevai and stated that the 
special function of the merchandise is the storage of clothes, i.e., 
“trying to teach neatness and orderliness.” Notwithstanding his 
company’s advertisements, Mr. Nevai testified that the merchandise 
was not made to be sat upon, and that sitting upon it would be very 
uncomfortable. 
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On direct examination both of plaintiff’s witnesses agreed with the 
definition that “‘a chair is for one person, always has a back, and some 
arrangement which elevates the seat portion above the floor.” Al- 
though Mr. Mullin testified that the purpose of the merchandise was 
the storage of clothes, he admitted that it came within the quoted 
definition of a chair. Mr. Nevai, however, did not believe that the 
merchandise came within the definition because of the low height 
of the seat, the weak construction of the back, and the construction 
of the legs. 

The testimony of defendant’s three witnesses dealt with their 
personal ownership and use of the merchandise. Mr. Skrastins, de- 
fendant’s first witness, testified that he owns a valet chair similar in 
all material respects to plaintiff’s exhibit 1B. He stated that he uses 
it every workday to hang clothes and to sit when he puts on and takes 
off his shoes and socks. He previously owned a “‘valet stand,” ie., a 
valet without a seat, but purchased the “‘valet with the seat’’ because 
he needed a place to sit, other than on the bed. 

Mr. Polansky, defendant’s second witness, testified that he owns 
a model identical to plaintiff’s exhibit 1C. He uses it to hang clothing 
for storage, to sit when he takes off his shoes and socks, to polish 
his shoes (since he stores his brushes and shoe polish in the valet), 
and to watch television when he has company. He added that, when 
seated on the merchandise, he has no fear of leaning back, breaking 
it or hurting himself. 

Defendant’s third and last witness, Mr. Babb, stated that he owns 
a valet chair ‘essentially the same as shown in Plaintiff’s Collective 
Exhibit 1 in that it contains four legs, a back, a tray at the top 
portion, a seat and a compartment under the seat.’”’ He has owned 
it for five years and has used it daily to hang clothes, and to store 
things that he carries in his pocket. He also sits on it while putting 
on or taking off shoes, socks, pants, or undergarments, and while 
shining shoes, watching television or just relaxing. In answer to the 
question ‘under what circumstances do you use it for sitting,” he 
responded in part: ‘I have used the article while watching television, 
which is in my bedroom, and there have been occasions when I’ve 
just sat in it and had a discussion with my wife or just rested in it.” 
He added that his wife and two children also sit on it. 


At the request of defendant’s counsel, the witness, who weighs 
approximately 185 pounds and is six feet three inches tall, was asked 
to select from plaintiff’s illustrative samples the article of merchandise 
that was ‘‘similar’’ or ‘‘more similar” to the one owned by the witness. 
Having selected plaintiff’s exhibit 1C, the witness was asked ‘“‘to 
actually sit,’ and “lean back on the back portion” of the merchandise. 
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In answer to the question: ‘‘Do you find this chair uncomfortable?”, 
the witness responded: “I find it no more uncomfortable than any 
straight-backed kitchen chair, for that matter.” 

It is basic to customs jurisprudence that a presumption of correctness 
attaches to the classification of the district director of Customs. The 
applicability and effect of the presumption, now statutory, require 
no extended discussion. 28 U.S.C. 2635 (1970). Suffice it to say that 
to overcome this presumption, the plaintiff must bear a dual burden: 
to prove that the assigned classification is erroneous, and that the 
claimed classification is correct. See United States v. New York Mer- 
chandise Co., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970). 

It is to be noted that both of the competing tariff provisions deal 
with furniture. The question presented, however, is whether plaintiff 
has succeeded in establishing that they are not ‘“‘chairs” within item 
727.30 of the tariff schedules, but rather, are ‘‘other than chairs” 
under item 727.35 of the schedules. Simply stated, are the valet chairs 
“chairs,” or “other than chairs” for customs duty purposes? 

It is the determination of the court that plaintiff has failed to bear 
its burden of proof that the merchandise was improperly classified as 
“chairs,” and that it should have been classified as ‘furniture other 
than chairs.” (Emphasis added.) 

The question whether imported merchandise is to be classified as 
“chairs” for tariff purposes is not one of novel impression. This court, 
in Decorative Imports v. United States, 43 Cust. Ct. 31, 33, C.D. 2099 
(1959), held that: 


«“* * * the features which distinguish a chair from other seats 
are that it is for one person, always has a back, and has some 
arrangement which elevates the seat portion above the floor or 
ground so that a person may conveniently sit on it.’ 


The description of a chair was quoted and applied by this court in 
Continental Forwarding, Inc. v. United States, 45 Cust. Ct. 312, Abs. 
64682 (1960). In the Continental Forwarding case the merchandise 
known as potty chairs, children’s training seats or children’s folding 
nursery chairs, had been classified by the Customs officials as ‘‘chairs”’ 
within the Tariff Act of 1930. Plaintiff claimed that the articles, 
commonly known as “potty chairs,” were not chairs in the tariff 
sense, and should have been classified as furniture, other than chairs. 
It was agreed that the articles were “used primarily for the training 
of small children.” It was also clear that the importations had “‘a seat 
which may be placed over the opening and the article used for ordinary 
seating purposes.” 
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Plaintiff contended that the potty chair ‘is something more than a 
seat, but is a commode or toilet facility.” In support of its contention 
it cited the ‘principle that when special features are incorporated in 
the construction of an imported article to fit it for multiple uses, the 
article is no longer encompassed by a statutory provision which would 
have provided for the article were it not for the special features.” 
45 Cust. Ct. at 313. 

It is significant that plaintiff’s contention that the “potty chairs” 
were not chairs was explicitly set forth and considered by the court. 
The court summarized plaintifi’s argument as follows: 


“In essence, then, plaintiff’s argument is that when an article 
which is in form a chair has a primary use other than that of 
merely being a seat, it cannot be considered a chair—at least, 
for tariff purposes.” Ibid. 


The statement of plaintiff’s position was categorically denied with 
the following words: ‘‘With this argument, we cannot agree * * * .” 

The court quoted from the description of a chair, as found in the 
Decorative Imports case and stated: 


“Tt would seem that it is a feature of every chair that one may 
sit on it, but this is not to say that mere sitting is the primary 
purpose of every chair. As pointed out in the definition of the 
noun ‘chair,’ in Funk & Wagnalls New Standard Dictionary, 1942, 
chairs are frequently named for the purpose for which they were 
designed—dentists’ and barbers’ chairs being cited as examples. 
In the case of such chairs, the fact that one is seated is merely 
incidental to the primary purpose of having dental or tonsorial 
work performed.” 45 Cust. Ct. at 313. 


The court noted that “the analogy [of the dentists’ and barbers’ 
chairs] carries over sufficiently to the articles in the case at bar [the 


potty chairs] to fix their character as chairs.” Significantly, the court 
added: 


“The fact that their primary purpose is to train children and that 
it is only incidental to such training that the trainee is seated 
thereon does not, in our view, require that they be considered as 
other than chairs.”” (Emphasis added.) 45 Cust. Ct. at 313-14. 


The court’s view of the classification of the potty chairs is worthy 
of repetition: 


“The article at bar is in form a chair and has the use of a chair, 
viz, to be sat upon. The fact that while the occupant is seated 
something else is done does not cause it to lose its status as a 
chair and endow it with such a name or character as compels it 
to be regarded as an article entirely different from a chair.” 
45 Cust. Ct. at 314. 
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The conclusion of the court, in the Continental Forwarding case, is 
particularly applicable here. In referring to the many different forms 
of chairs, and the eo nomine principle of customs law, the court stated: 

“In our view, the term ‘chair’ is one covering a great many 
different forms of the article. The article at bar is one of those 
forms, and, if any rule of classification is controlling in the matter, 
it is that an eo nomine statutory designation of an article, without 
limitations or a shown contrary legislative intent, judicial 
decision, or administrative practice to the contrary, and without 
proof of commercial designation, will include all forms of the 
article. Nootka Packing Co. et al. v. United States, 22 C.C.P.A. 
(Customs) 464, 470, T.D. 47464. None of the exceptions to the 
rule have been made apparent here.” 45 Cust. Ct. at 314. 

Consequently, after specifically considering the “more than” 
doctrine of customs law, the court nevertheless sustained the classifi- 
cation of the potty chairs under the eo nomine designation as chairs, 
and overruled the claim that they were furniture, other than chairs. 

In the case at bar, plaintiff claims that the valet chairs should 
not have been classified as ‘‘chairs’”’ but rather as ‘furniture other 
than chairs.” It cannot be doubted that the Continental Forwarding 
case supports the customs classification and is authority to the 
contrary. Notwithstanding the ‘‘primary purpose”’ of the merchandise, 
the potty chairs came within the broad category of “‘chairs.’”’ Further- 
more, the promotional materials in that case referred to the mer- 
chandise as chairs, thereby refuting the importer’s claim that it was 
furniture, other than chairs. The same, of course, may be said in the 
case at bar because the evidence here is irrefutable that the valet 
chairs also are offered to the public as chairs. 

The issues presented in the Continental Forwarding case were again 
presented and decided in the case of Morris Friedman v. United States, 
48 Cust. Ct. 373, Abs. 66579 (1962), aff'd 50 CCPA 53, C.A.D. 819 
(1963), which also dealt with potty chairs. The trial court described 
the merchandise as “‘[c]hairs in all material respects similar to those” 
in the Continental Forwarding case ‘‘except that the chairs in the 
Continental case had a lid [or cover], which might be placed over the 
opening, thus allowing the article to be used for ordinary seating 
purposes.’’ 48 Cust. Ct. at 374. Since the potty chairs in the Morris 
Friedman case did not have a lid, the importer attempted to distin- 
guish them from those in the Continental Forwarding case, and, among 
other things, indicated that they were ‘‘uncomfortable and probably 
not sat upon by choice.”’ 

In sustaining the classification of the merchandise as chairs, this 
court stated that it found ‘no reason for departing from the rule of 
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our decision in the Continental case.’’ The court decided that none of 
the reasons urged by the importer had “anything to do with the fact 
of whether an article is or is not a chair’’ and stated: 


“Location, reason for use, state of dress of the user, and degree 
of comfort while using do not add to or detract from the character 
of an article as a chair, and, in the case of the articles before us, 
the presence or absence of a lid covering the opening in the seat is 
similarly inconsequential. It is clear that the decision in. the 
Continental case was not based upon the occasional use of the 
article with the lid down, but upon its primary use, which is the 
use of the articles before us.” Jbid. 


In affirming the judgment of the trial court, and sustaining the 
classification of the merchandise as chairs, the Court of Customs and 
Patent Appeals quoted extensively from the Continental Forwarding 
case and expressly adopted its reasoning. The following statements 
from the opinion of the Court of Customs and Patent Appeals in the 
Morris Friedman case represent an authoritative restatement of the 
law on the dutiable status of chairs: 


“We think the reasoning of the court in the Continental For- 
warding case * * * is applicable to the instant case. It is a 
matter of common knowledge that the noun ‘chair’ covers a 
broad gamut of varieties. The fact that the chair at bar is de- 
signed and primarily used for a specific purpose does not relieve 
it of its dominant characteristics so as to remove it from the 
encompassing category to which it belongs or its common accepta- 
tion as a chair. Chairs are frequently named for the purpose for 
which they are designed. Whatever the designative or descriptive 
nomenclature applied as indicative of primary purpose and use, 
the appellation ‘chair’ still obtains.” 50 CCPA at 55. 


The appellate court agreed, and quoted extensively from the opinion 
of the Customs Court that the absence of a cover or lid did not render 
the reasoning of the Continental Forwarding case inapplicable. 

These decisions declare with authority that “the noun ‘chair’ covers 
a broad gamut of varieties”; further, that a chair is for one person, 
has a back, a seat raised above the ground, and is used for sitting. 
If imported merchandise is in the form of a chair, it is classifiable under 
the eo nomine provision for “chairs,” and not as ‘furniture other than 
chairs.” Furthermore, if the merchandise is in the form or configura- 
tion of a chair, the cases show that it is of no consequence that it is 
also used for a purpose in addition to that of sitting. 

When applied to the valet chairs at bar the judicial authority dis- 
cussed leads to the conclusion that, regardless of the change or 
modification brought about by the addition of an easily removable 








1 ARO a ST 


hk SCCRNED He SER ADIL IEE 


a 


oe Aree ere 








CUSTOMS COURT 41 


combination hanger, pants bar, tray attachment,* and in some articles, 
a storage space under the seat, the essential form or character of the 
merchandise is still that of a chair. If the merchandise has the physical 
attributes of a chair, is recognizable as a chair, and is in fact used for 
sitting, it is dutiable as a chair. The cases also show that additional 
factors such as height of the seat from the floor, nature of construction 
and comfort, do not alter its classification for tariff duty purposes. 

Plaintiff, in its post-trial brief, concisely summarizes its argument 
in two point headings. It asserts that ‘‘the merchandise in issue is 
not classifiable within the eo nomine provision for chairs,” and that 
“the merchandise in issue is more than a chair.’”? Whether merchandise 
is to be classified under an eo nomine designation of the tariff schedules, 
or whether the more than doctrine of customs law requires a different 
classification, are questions common to many customs classification 
cases. The doctrines are well known and have been applied in many 
cases. See cases cited in United Carr Fastener Corp. v. United States 
(Northern Screw Corp., Party in Interest), 54 CCPA 89, C.A.D. 913 
(1967) and Robert Bosch Corp. et al. v. United States, 63 Cust. Ct. 
96, C.D. 3881 (1969). As indicated by Judge Almond, however, 
““* * * each case must in the final analysis be determined on its own 
facts.” E. Green & Son (New York), Inc. v. United States, 59 CCPA 
31, 34, C.A.D. 1032, 450 F. 2d 1396 (1971). 

In customs classification cases it is crucial to determine the compet- 
ing tariff provisions. The proper classification of imported mer- 
chandise often depends upon the specific language of the pertinent 
provisions. Therefore, the question presented is not simply, as phrased 
by plaintiff, that the valet chair is “more than a chair.’ The question, 
rather, is whether the valet chairs are ‘‘other than chairs” and, 
therefore, classifiable under the claimed provision for furniture. 
Since both competing tariff provisions deal with furniture, it seems 
clear that the more appropriate tariff provision is the one that de- 
scribes the item more specifically. See General Interpretative Rule 10(c) 
and authorities cited in W & J Sloane, Inc. v. United States, 76 Cust. 
Ct. —, C.D. 4636 (1976). 

Since the Decorative Imports, Continental Forwarding and Morris 
Friedman cases are authority contrary to the position urged by plain- 
tiff, it should be indicated that they were decided under paragraph 412 
of the Tariff Act of 1930. It is important to note, however, that the 


*Defendant, in its post-trial brief, points out that the merchandise in the Morris Friedman case likewise 
had “easily detachable trays similar to and adaptable for the same purpose as the trays which form part of 
children’s high chairs.”’ 50 CCPA at 54. 
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language of that provision is practically identical to that of items 
727.30 and 727.35 of the present tariff schedules. Nothing has been 
shown or has been found that would indicate a change of legislative 
attitude. Under the doctrine of legislative ratification of the judicial 
interpretation of a statute reenacted without material change, the 
decisional law prior to statutory reenactment continues to be appli- 
cable and authoritative. United States v. D. H. Grant & Co., Inc., 
47 CCPA 20, 27, C.A.D. 723 (1959); Sears, Roebuck and Co. v. United 
States, 46 CCPA 79, 83, C.A.D. 701 (1959). See also dissenting opinion 
of Mr. Chief Justice Stone in Girouard v. United States, 328 U.S. 61, 
70, 66 S.Ct. 826 (1947). Hence, the decisional law governing the 
classification of ‘chairs’ under the Tariff Act of 1930 is equally 
applicable to the dutiable status of “chairs” under the Tariff Schedules 
of the United States. 

Defendant, in its brief, suggests an additional reason in support of 
the classification. It points out that Congress, in item 727.35 of the 
tariff schedules, has specifically described the merchandise embraced 
thereunder as ‘furniture other than chairs’”’ (emphasis added). There is 
merit to the suggestion that the terminology, which is unlike other 
tariff provisions where merely the word ‘‘other’’ is used, was intended 
to indicate that merchandise, which, because of its shape, structure or 
form, came within the description of a ‘‘chair,’”’ was not to be classified 
under the provision for ‘furniture, other than chairs.” 

Based upon the evidence of record, it is the determination of the 
court that plaintiff has failed to bear its burden of proof that the valet 
chairs at bar have been incorrectly classified, and that they should 
have been classified under item 727.35 as “furniture other than 
chairs.” 

The record, and the applicable decisions of this court and the 
Court of Customs and Patent Appeals, support the classification of 
the merchandise as “‘chairs” under item 727.30 of the Tariff Schedules 
of the United States. 

In view of the foregoing, the protests are overruled and the classi- 
fication of the Customs officials is sustained. 

Judgment will issue accordingly. 
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Judgment of the United States Customs Court 
in Appealed Case 


Fesrvuary 24, 1976 


AppEaL 75-14.—John C. Rogers & Co., Inc., a/c Hoeganaes Sponge 
Iron Corp. v. United States—Rerrracrory ARTICLES—ARTICLES 
oF Eartny oR MINERALSUBSTANCES—FIRE BRIcK—ABRASIVES— 
TRADE AGREEMENT.—C.D. 4562 affirmed November 6, 1975. 
C.A.D. 1158. 


ee 


Appeal to United States Court of 
Customs and Patent Appeals 


AppEAL 76-10.—United States v. Aceto Chemical Co., Inc.— 
Funeicipe (‘“TuHrram, WeEtTTaBLE PowprrR’’)—BENZENOID 
MixturE—TuHivuramM—TSUS—Summary Jupement. Appeal 
from C.D. 4625. 

The merchandise in this case consists of a fungicide (‘“Thiram’’) with 
about three-quarters of a percent of a benzenoid wetting agent. The 
wetting agent, which is not fungicidal in nature, eases the dispersion 
of the powder in liquid and thus aids the spreading and penetration of 
the fungicide in wet spray form. The importation may also be applied 
in a dry form by dusting. The government, relying on the presence of 
the wetting agent, classified the merchandise as a mixture in part of 
a “benzenoid” product under item 409.00, Tariff Schedules of the 
United States, and assessed duty at 7 cents per pound plus 45 percent 
ad valorem. Plaintiff-appellee claimed that the merchandise should be 
classified as a thiuram (in accordance with the identity of the fungi- 
cidal ingredient present in excess of 99 percent) under item 425.36 and 
assessed with duty at 10.5 percent. On cross-motions for summary 
judgment, the merchandise was held classifiable as a thiuram under 
item 425.36, supra. 

It is claimed that the Customs Court erred in finding and holding 
that the subject merchandise is properly classifiable under item 425.36, 
supra; in not finding and holding that it was properly classified under 
item 409.00, swpra; in finding and holding that an ingredient which 
enables an article to perform its primary function more effectively 
should be disregarded for tariff classification purposes as de minimis; 
in finding and holding that the merchandise at bar is not ‘‘in part of” 
the benzenoid wetting agent contained therein; in holding that a 
quantitatively insignificant ingredient which is, nonetheless, present 
in sufficient quantity to perform a part in the primary function of an 
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imported article should be disregarded for purposes of classification 
unless its principal function is the same as that of the article as a whole; 
and in finding and holding that the presumption of correctness attach- 
ing to the classification of the merchandise by the appropriate Cus- 
toms officer has been rebutted. 
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